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Implementing Legislative Change In A Corporate Environment – Remuneration 
Advice To Be Governed 

While legislation is being debated in Parliament, many of the key issues raised by commentators 
and practitioners alike have been ignored by the Government.  The role of the remuneration 
consultant will be a more complex one if this legislation passes both houses. 
 

Proposed legislative arrangements 

Egan Associates are concerned about the 
proposals for the legislative management of 
corporate functions.  The flagged change to 
the regulation of the way in which boards 
obtain advice on remuneration is based on a 
very divisive principle.  It sets up barriers of 
information and advice between the board 
and management instead of fostering a more 
informed, constructive and open relationship. 

After practicing in this area for more than 
thirty years, John Egan in particular is 
concerned that the changes proposed do not 
reflect best practice.  The independence of 
advisors is very important but should not be 
sustained at the cost of quality, nor should 
directors’ or senior executives’ access to the 
best sources of advice be so curtailed. 

The function of the Board 

Much of this problem depends on the view of 
the function of the board as a key participant 
in the stewardship of a company, accountable 
for its leadership and representing not only 
the shareholders but the wider community of 
stakeholders in the maintenance of integrity 
and efficiency in the broadest sense.   

To those outside this environment, it might 
appear that the board’s main function is as a 
watchdog guarding shareholders’ funds.  This 
minimises recognition of the contribution of 

boards in providing market awareness, 
technical expertise and experience as well as 
loyalty to the company.  Board members have 
valuable skills, contacts, perception and 
wisdom.   

There has been considerable discussion 
about the avoidance of contact between the 
board’s advisors and management.  It is 
acknowledged that, in times past, 
professional firms provided advice in regard 
to all levels of management reward and this 
could give rise to a climate of familiarity and 
alignment of interest not conducive to 
independent advice.  Widening any gap 
between the board and management does 
not necessarily provide an efficient and 
constructive solution.  

We note that the proposed legislative 
construct of independent advice tendered by 
a remuneration consultant has regard to the 
nature and amount or value of remuneration 
of the key management personnel of a 
company in a disclosing entity.  In taking a 
broad interpretation of the essence of those 
three statements we have educed the 
following elements that would come under 
each of the three headings. 

Nature – could include work relating to: 
remuneration structure and strategy; the 
design of the gamut of incentive plans 
including the instruments used (equity and 
their use) etc, individual tax advice etc; 
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analysis and establishment of performance 
hurdles eg TSR, EPS etc; individual 
performance assessment and management 
where outcomes impact remuneration eg 
KPIs their establishment and assessment of 
outcomes; advice on retention and related 
engagement strategies; the provisions 
contained in employment contracts; any 
policies which impact KMP remuneration eg 
termination/redundancy policies etc.   

Amount – could include; standard role or job 
band market pricing and reviews; executive 
remuneration banding; individual performance 
assessments; individual termination 
payments; KPI review and assessment; 
incentive plan vesting hurdle assessment and 
review eg TSR, EPS outcomes etc.  

Value – could include the valuation of 
instruments for allocation purposes eg value 
of a right or an option prior to allocation; 
remuneration report disclosures, the 
preparation resolutions for shareholder voting 
... and other elements to be identified. 

The following table presents our 
understanding of who can engage a 
remuneration consultant to deal with these 
issues. 

 

Nature, Amount  & Value 
 NEDs KMPs 

(including 
CEO) 

Non 
KMPs 

NEDs YES YES YES 
CEO / 
Other 

YES PROHIBITED YES 

 

It is Egan Associates’ interpretation of the 
proposed legislation that once the KMP 
population has been identified there has to be 
a process of determining what activities 
require segregation.  In this context the table 

above reveals that the primary ring-fencing of 
advice is in regard to KMPs.  Egan 
Associates have interpreted the draft 
legislation as not prohibiting consultants once 
engaged by a nominated non-executive 
director to meet with management, including 
KMPs, in order to source required 
data/information, though there is clearly 
considerable risk that discussion needs to 
avoid drifting into the provision of 
information/advice or be interpreted by 
management as either of the above. 

The role of the remuneration consultant  

Professionals offering remuneration advice 
can include social scientists, accountants, 
lawyers and actuaries/valuation specialists.  
Their engagement can include providing 
information, information and strategic advice, 
guidance in respect of governance and 
compliance or simply guidance on strategic 
HR issues. 

In describing our clients we can say that we 
have had significant engagement with more 
than 80% of Australasia’s top 100 companies 
over the last decade, as well as a myriad of 
other enterprises across all industry sectors.  
Some are substantially local, others industry 
specific, some have limited international 
operations through direct ownership or joint 
ventures, and some are clearly international 
in scope, operating across a number of 
continents. Some employ less than 100 
people and others more than 100,000. 

Many of these organisations would have 
engaged us in their normal annual review 
process which for a large part of our practice 
involves a board review, CEO and direct 
report review and advice on specialist role 
reward.  Other engagements would relate to a 
revamp of an organisation’s remuneration 
strategy, including the structure of reward by 
the organisation level and associated 
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performance management considerations, 
whereas other advice could be primarily 
associated with the redesign of an annual 
incentive plan or longer term equity based 
incentive plans across all staff levels, as well 
as shareholder communications. 

We have also had considerable engagement 
with leading corporations in mergers, 
acquisitions and divestment initiatives, IPOs 
and trade sales and advising on a breadth of 
remuneration and employment policy issues 
in each of the above contexts. 

While contracts are principally the province of 
law firms, we have also had active 
engagement in supporting boards in 
contractual matters on key management 
personnel (KMP) employment or termination.  
Much of this work, while focussed on KMPs 
has extended into management and 
workforce populations well below the KMP 
level where advice needs to be aligned with 
the cultures and the seamless implementation 
of reward policies and practices which 
permeate a significant proportion of our 
clients’ workforce. 

The scope of advice 

The remuneration advisory challenge can be 
influenced by a client’s positioning in relation 
to its growth projection, its current and 
projected prospects, the competitive 
environment in which it operates, the quality 
of its KMPs and the leadership provided by 
the Board and CEO, the industry sector(s) in 
which it operates, its geographic and 
jurisdictional spread, the challenges of 
attraction and retention created either by 
national or international skill or expertise 
deficiencies or shortages and how its major 
competitors are responding to these 
challenges. 

These are the primary issues which will 
govern our assessment in attesting to the 
reasonableness of CEO or KMP remuneration 
proposals when considering annual 
adjustments, appointments including 
unlatching benefits and termination, and 
particularly in assessments on elements of 
reward where directors can exercise 
discretion. 

We adopt a similar viewpoint to much of the 
above when dealing with private companies, 
unlisted public companies, international 
corporations and corporatised government 
bodies.  We are pleased at this stage that the 
proposed legislation has not permeated the 
obligations of court-appointed experts in 
dispute resolution or in property settlements 
in family law matters where highly 
experienced remuneration advisers can be 
appointed as the sole expert in a matter. 

Reporting entities along with governments in 
Australia, of necessity, are seeking to procure 
the most cost-efficient and productive 
solutions in every aspect of their endeavours.  
This core objective of protecting and 
enhancing our nation’s economic strength 
should not be overlooked in designing and/or 
proposing legislation. 

Implementing the proposed changes 

Assuming that option B of the Exposure Draft 
is substantially adopted, it would be our view 
that implementation will be difficult.  It is 
proposed that remuneration consultants who 
give advice to a board would be required to 
be engaged by a non-executive director on 
behalf of the board and that the advice be 
given to a non-executive director.  Difficulties 
arise from: 

▪ The intricate nature of the remuneration 
structures in corporations 
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▪ The nature of the information required to 
adequately provide good advice 

▪ The process of consultation and enquiry 
necessary to provide advice tailored to the 
specific needs and goals of particular 
parts of companies. 

Remuneration structure 

Most corporations need the services of a wide 
range of experts and operatives; and different 
industries will place different values on an 
area of expertise, level of skill, as well as 
depth and length of experience.  Advice will 
also be influenced by other attributes which 
executives bring to an enterprise such as 
industry/government contacts and standing 
and/or international experience.  To provide 
customised and thoroughly researched 
remuneration advice on an independent 
basis, a consultant needs to have a very clear 
understanding of the structure, operations 
and functional relationships across a 
corporate entity, as well as a diversity of 
employee reward programs which may vary 
by business group or country.  This is not just 
a series of numbers in a spreadsheet. 

Managing the consulting process 

In view of the complexity of the process, 
remuneration consultants face problems in 
obtaining information and sharing information 
in this field.  Most remuneration advice 
involves a complex provision of information, 
sophisticated statistical analysis and expert 
consideration of: 

▪ Financial data 

▪ Industry and/or country variance 

▪ Legislative, regulatory and/or political 
stances and 

▪ The specific culture of the client. 

In drafting the amendment proposals no 
consideration has been given to the problems 
inherent in the segmentation of advisers, i.e., 
one consultant sharing with another the 
valuable and expensive results of, in many 
cases, many years of development and 
experience in the analysis and understanding 
of corporate operations.  

Consultants’ reports may be protected to a 
certain extent by copyright laws but this does 
not provide enough protection.  Paraphrasing 
is a general skill.  Statistical analysis and data 
interpretation requires considerable skill and 
experience, but it is not generally feasible for 
consultants to arrange patent protection for 
their tools of trade.   

Accordingly, consultants may find themselves 
in positions of conflict when asked to reveal 
their advice on a general basis to another 
consulting firm which is advising the board.  It 
is understandable that consultants may 
regard this process with some caution. 

More consultation is needed on this 
complicated question. 

 

 


