
 

Egan Associates Submission To Treasury  

Egan Associates made its own submission to Treasury on the proposed legislation which will give 
shareholders a “two strikes” opportunity to vote down remuneration and oust a board at will.  This 
article summarises that submission. 
 

Treasury Fact Sheet Executive 
Remuneration Overview 

Treasury is now conducting its own review 
into executive remuneration in Australia. Egan 
Associates made a submission to the latest 
draft legislation imposing a “two strikes rule” 
allowing shareholders to vote down a board if 
they are not satisfied with the remuneration 
report.  

Egan Associates agree with many 
commentators that by releasing the call for 
submissions on December 20 and closing 
submissions a month later on January 20, 
Treasury did not provide sufficient opportunity 
for a considered response to this draft 
legislation.   

The review was outlined in a Treasury Fact 
Sheet which included the following: 

“Parliamentary Secretary Bradbury also 
released a discussion paper on a proposal to 
'clawback' remuneration paid to directors and 
executives where the company's financial 
statements are materially misstated. 

Details of the Package 

The Government believes that executives 
should be appropriately rewarded for their 
work, but directors should also be 
accountable to shareholders for the level and 
composition of executive remuneration. 

These reforms will give shareholders a 
greater say in the remuneration paid by 
companies by: 

▪ Imposing a 'two-strikes' rule, which will 
give shareholders the opportunity to vote 
out a company's directors if the company's 
remuneration report receives a 'no' vote of 
25 per cent or more of its shareholders at 
two consecutive annual general meetings. 
If these 'two strikes' are triggered, a 
resolution supported by a majority of 
shareholders can force a spill of the board 
at a subsequent meeting to be held within 
90 days of the second annual general 
meeting. 

▪ Removing conflicts of interest, by banning 
directors, senior executives and their 
closely related parties from voting on 
remuneration resolutions. 

▪ Abolishing the ability of directors to 
exercise undirected proxies on 
remuneration resolutions. 

▪ Ending 'cherry picking' in proxy voting by 
directors by requiring that all directed 
proxy votes be cast on remuneration 
reports. 

▪ Requiring the agreement of shareholders 
for 'no vacancy' declarations at AGMs. The 
'no vacancy' rule allows a board to declare 
that it has no vacant positions even though 
the maximum number of directors allowed 
by the constitution has not been reached. 
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It currently provides boards with 
considerable power over the composition 
of the board. 

These reforms will also improve the 
transparency and accountability of executive 
remuneration by: 

▪ Ensuring that executive remuneration 
remains closely linked to the performance 
of a company by banning directors, senior 
executives and their closely related parties 
from hedging their remuneration against 
the performance of their company. 

▪ Establishing disclosure requirements for 
when a company engages a remuneration 
consultant. 

▪ Prohibiting executives from engaging 
remuneration consultants, as the 
executive's remuneration is typically the 
subject of the remuneration consultant's 
advice. 

▪ Making remuneration reports provided by 
companies to shareholders simpler and 
easier to understand.” 

Egan Associate’s submission was focussed 
on the power that such legislation would 
provide to a concentrated block of 
shareholders. Following is an extract of our 
submission. 

The Power of a Concentrated Block of 
Shareholders 

What is also important to consider is the issue 
of democracy within the voting among the 
Top 300 companies in Australia.  The 
proposed legislation allows for a spill of all 
directors by a vote of 25% or more of eligible 
shareholdings at an annual general meeting. 
An examination of the realities of voting rights 
reveals how easy it would be for a very 

concentrated minority of shareholders to 
control corporate Australia by exercising the 
increased powers granted under this 
legislation. Table 1 highlights the ownership 
of the top 20 shareholders across the ASX 
300. In each category, the top 20 
shareholders of corporate Australia control 
around 70% of share ownership.  

Table 1: Distribution of Top 20 Shareholders 

 75th 
Percentile 

Median 25th 
Percentile 

Average 

ASX 50 80% 72% 58% 68% 

ASX 51- 100 86% 76% 63% 71% 

ASX 100 82% 75% 59% 69% 

ASX 101-
200 

85% 77% 66% 75% 

ASX 201-
300 

80% 71% 59% 68% 

ASX 300 83% 74% 62% 71% 

 

Given that indicatively between 50% and 60% 
of shareholdings are voted at AGMs, the top 
20 shareholders (typically large investment 
funds and institutional investors) will therefore 
hold total power over the remuneration 
arrangements for these companies.  Their 
vote will determine whether or not the 
remuneration arrangements for a company 
are implemented.   

We believe that also relevant to the above 
deliberations in providing an appropriate voice 
to the majority of shareholders as distinct 
from those with the greatest shareholding are 
the number of shareholders in the top 300 
listed entities.  The table below sets out the 
distribution of shareholders and the average 
number of shareholders in the relevant 
categories referred to in the table above. 
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Table 2: Distribution of Total Number of 
Shareholders 

 75th 
Percentile 

Median 25th 
Percentile 

Average 

ASX 50 186,007 106,082 52,433 210,502 

ASX 51- 100  57,792 22,048 12,821 36,982 

ASX 100 114,125 54,026 20,834 123,742 

ASX 101-
200 

 12,805 6,946 3,484 10,911 

ASX 201-
300 

  7,363 4,512 2,709 7,759 

ASX 300   29,271 9,146 3,803 47,585 
 

The above, in our judgement, reveals that the 
majority of shareholders will have an 
extremely limited influence on the practical 
application of the proposed legislation. 

The top 20 shareholders already have the 
power to cause a progressive spill of a board, 
they can vote down each and every director 
every three years as their directorship comes 
up for renewal. What the ‘two strikes’ 
legislation will do is to give added sting to this 
concentrated power of a select shareholder 
group.   

What is more alarming though is that this 
concentrated shareholder block will also be 
able to use the excuse of remuneration 
design as a means of forcing the spill of an 
entire company board (should they so 
choose).  The average ‘mum and dad’ 
shareholder, or the average self funded 
retiree who might have a strong view on 
remuneration arrangements in the companies 
of which they are shareholders will rarely if 
ever have the collective shareholding to 
influence the actions of the ‘institutional 
investor’. Such power will always rest in the 
hands of large investors and institutions.  So 
rather than providing power and influence to 

the majority of individual investors, those in 
the community who expressed concerns, this 
legislation would formalise the placement of 
that power in the hands of a small number of 
shareholders. This proposed legislation does 
not offer a democratic outcome for the 
average investor. 

In summary, the proposed legislation provides 
an untoward opportunity for: 

▪ A minority of shareholders to trigger a 
board spill. Given most AGM’s experience 
voter turn-out between 45% and 60%, it is 
possible for a 12.5% holding to cause a 
spill, if only 50% of shareholdings are 
voted or have provided their proxies in 
advance. 

▪ Institutional investors to cause a board spill 
that may or may not be related to 
remuneration. Proxy advisers may proffer 
recommendations for a “No” vote because 
the company is perceived as failing to 
support a policy or position advocated by 
the advisory body. Many institutions are 
bound by instructions from trustees to 
accept the recommendations of their proxy 
adviser(s). 

▪ An elevation of remuneration matters 
above others that might be regarded as 
more crucial to company performance and 
sustainability, such as two years of 
declining profits, or eroded market share 

Recommendations: 

▪ Legislation should provide that at least 
50% of shareholdings or the votes of at 
least 25% of eligible shareholders be 
required to trigger the “two strikes” rule.  

▪ The top 100 ASX companies be required 
to publish their previous 2 year 
remuneration report votes in the current 
years’ remuneration report. Included in this 
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report would be the steps taken to address 
investor concerns (including those raised 
by proxy advisers) about remuneration or 
the rationale for not doing so. This would 
ensure all investors are aware of the 
current ‘state of play’ regarding 
remuneration in these companies. It would 
allow for a more considered vote on 
remuneration reports. 

▪ Given the degree of influence on the 
exercise of voting rights that proxy 
advisers have, require proxy advisers to 
publish their recommendations (and the 
basis on which they were determined) on 
voting on the remuneration report as well 
as voting on other matters arising from a 

‘notice of meeting’ prior to the AGM, so it is 
evident to all investors, large and small, 
what issues are of concern to these proxy 
advisers.  This will overcome the issue of 
directors not knowing how proxy advisers 
have framed their advice. 

▪ Require proxy advisers to alert companies 
to their position and have a right of reply 
prior to their advice being forwarded to 
their clients. 

▪ Require the directors to reveal whether 
they have accepted their remuneration 
adviser’s recommendations in relation to 
the KMP review. 

 

 


